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TER-STATEMENT O ISSULS PERTAINING

STATE'S COLU

TOAPPELLANT'S ASSIONMENT OF ERROR

[, A police officer testified that he witnessed Jeffery committing
the charged crirne and that he recognized him from prior
contacts. Where the only identitication evidence presented at
trail was the eve-witness identification of t}: otfticer. was the
evidence suilicient to sustain Jeffery's conviction?

b

Where no prejudice resuited., is a rew trial requived where the
presceutor who questioned a police witness about Jeffery's
silence prior to his veluatary statement?

FACETS AND STATEMENT OF THE CASE

The State accepts Jettery's statemoent of facts {or the purposes of

the issues presented but also supplements with a few additional facts and

citations as necessary to develop the State's arguments. heiow.

1. A police officer testified that he witnessed Jetfery committing
the charged ceime and that he recognized him from prior
contacts. Where the onty identification evidence presented at
trail was the eve-wiiness dm ification of the officer, was the
widence sullicient to sustain Jeilery's cony mtm 1!

Fvidence 1s sutficient fo sustain a jory verdict of guiily il “uny

rational tricr of fact could find puiit beyond a reasonable doubt™ when

“viewing the evidence i the Light most favorable to the Stae™ Srare v

o

.
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Safinas, T19 Wn.2d 192,201,829 P2d 1063 (1992). Al reasonabic
inferences from the evidenee must be drawn in favor of the State and
interpreted most soronglv against the defendant.™ /d. at 201, The
reviewing court defers to the jury and its findings in repasd 1o resolving
conthicting testumony and weighing the persuasiveness of evidence. Srare
v, Thomas, 130 Wi 2d 821, 8747583 P.3d 070 (2004).

feffory clats that the jury hed insuflicient evidence with which to
tind bevond a vessonzble doubt that it was he who was driving the ATV that
cluded pursuing otlicers in this case. To the contrary of Jellery's assertions
however, the jury had sufficient evidence 1o nrove his identil

Olfficer Fiola testified thar he kuew Jeffery from three to five prior
contacts. that he contacted hum again carlicr on the day preceding the clude
1 this case. that he clearly saw his nose und eves as Jettery drove by him
during the elude, and that he hud no coubt that it JefTery who he saw driving
the ATV dvring the elude. RP 4243045053, The fury i s case reselved

the contlicting testimony, weighed the persuasiveness of'it, and found

Jetfory guilty beyond a reasonable doubt. RP 118
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2. Where no prejudice resulted. is a new trial required where the
prosecuior whe questioned a police witness about Jeffery's
posi-arrest silence prier to his voluntary starcment?

During rebattal tostimony the prosecutor called Officer Moran o
testity. RP 79-80. While questioning the otficer, the proscouter
improperly asked the officer whether he had attempted o ask Jeffory
about the clude inecident and whether Tetlory agreed (o give a slalemen:.
RI' SO, This question was preliminary to the real point. which was that as
the officer was leaving Jeflery blurted out that his brother was the one

whe was driving te ATV, RP S0,

A defendant's constitutionally permitted silence cannot he used as
substantive ovidenee of gutll. Stade vo Lewids, 130 Wl 2d 700, 705,927
D2d 235 (1996 Sture v, Pasier, 130 Wnl2d 228, 236,022 P.2d 1285
(19906).

In the instant case, the proseeuter did not ofler the Jeilery's initial
silence. which was laier follovwed by a voluntary statement. as evidence of
his guilt. The record indicates that, while tac prosceutor's questier
reparding the wital sifence was imevoper and served 10 purpose, it wy
merely preliminary o the condext of Jeffery's hlurted out retort 1o the

officer thal it was Jefh

s hrother, and not Jetferv, who was driving the

ATV during the clude

it by JetTery became important siter
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the defense presented Jelferv's hrother as an alibt witness. RP 7175, 77-

7.
Where a police oflicer directiy testifies that a defendani refused to
give a statement. there 15 constitutional evrar that requires a constitutional

harmicss error analysis, Srare v Romero, 113 Wi, App. 779, 700, 51 P.3d
FRAAS 200D, A mere reference to a Gefendant's stlence. where the silence
is ot offered ws substantive evidenee to prove guill, 1s ot reversible error,
Sterie v, Lewis, 136 Wn 2d 700, 706-707, 927 P.2d 233 (1996}, Thus, in
the instant case. o mere reference to silence does not warrant reversal
unless Feflery can show prejudice. Siare v Swweeer, 138 Wi 2d 466, 481,
980 P.2d 1223 (1999),

Jeffory did not testity at trial. It was, theretore, obvious to the jury
that Jetfery was exercising his right to remuin silent. "Most jurors know
that an accusec has o rght 1o remain silent andl. absent any statement o
the contrary by the prosceutor, would probably derive no implication of
il from a defendunt's sitence.”™ Srare v Lewis, 130 Wi 2d at 700, 706,
927 P.2d 235 {199h). It was crror for the prosceutor to chicit restimony
trom the officer that Jefferv ceclimed to give a statement betore he wasved
s right to remain silent and volurteered a statement, but there was no

resulting prejudice 1n this case because there inference or argument that
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Tettery's pre-statement silenee was substantive evidence of his guilt. Svare
v Sweer 138 Wi 2d 466, 48T, 980 P2 1223 (1099 Sreie v, Lewids, 130
Wn2d at 700, 706, 927 P.od 235 (1996).

It follenw s thal, o the facts of Jellery's case. the prosecutor!
question and the officer's answer were an indirect comment rather than o
direct comment and that. thorefore, the correet siandard on review is the
non-constitutional harmless error standard rather thar the constitutional
narmless error standarc. Srave v Potrorf0 138 Wa App. 345, 316-348,
E36 P.3d 935957 - 958 (2007), citing Site v Romero, 113 Wn, App.
770,31 PAd 1255 (2002), The constitutional hareiless error test requires
that the error be harmless beyond a reasonzble doubt: the non-

constitutional error test requires that "no reasonable probability exists that
:he error affected the outcome.” Parrarff. 13% Wl App. at 347, citing
Komero, 113 W, Appat 791-92,

The State asserts that on the facts of the instant case, the
prosecutor's error was harmless by cither standard. 1t was obvious to the
Jury that feffery was exereising his right Lo remain silent, and his silence
was never nderred or argued to be substantive evidence of his guilt. The
fact that e initizily declined to talk about the cluding ncident, belbre be
then waived his rpht to remain silent and volunteered thar it was his
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brother who was driving the ATV, was mentioned only in passing. The
only argument, and the only point, from the statement was to rebut his
brother's trial testimony when the brother testificd as an alibi witness for
Jeffery. On the these facts, the reference to Jetfery's pre-waiver silence

was error, but was not prejudicial,

D. CONCLUSION

The jury heard the evidence in the case, including the officer's eye-
witness identification testimony, weighed it, and found Jeffery guilty. The
evidence was sufficient to identify Jeffery.

The prosecutor erred by asking a police witness a question that led
to testimony regarding Jeftery's silence prior to his voluntary statement.
lowever, the evidence was not argued to be evidence of guilt and was
harmless beyend a reasonable doubt.

DATED: OCctober 3, 201 1.
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